Challenges of EU accession in the area of Taxation
The objective of the EC is to establish a common market, the operation of which directly concerns interested parties in the Community 1 .The internal market supposesthe abolition of obstacles to the free movement of goods, persons, services and capital between EU Member States (Article 3-6 TEU). TheEuropean Common Market creates enormous opportunitiesfor companies and individuals but raises alot ofissues related to: the EU legal framework on Taxation; fundamental freedoms and fiscal sovereignty;tax rules of the acquis; direct corporate and individual taxation, including the fight against corporate tax avoidance (the European Union's Anti-Tax Avoidance Directive); thefundamental VAT rules and principles such astaxable persons, taxable transactions, deductions, exemptions, supply rules and the acquisition of goods; the role of the European Court of Justice (ECJ); international taxation challenges, International tax jurisdiction, double taxation treaties, OECD Tax policy; the BEPS project.
Even in the absence of taxation issues, the negotiation process holds numerous challenges and requires the mobilisation of the intellectual and physical potential of all stakeholders, such as representatives of the legislative power, the executive power, the judiciary, academic circles, businesses, etc.
In the first place, the Copenhagen Criteria are generally considered to be the essential conditions which a candidate country must satisfy in order to become a member state. The conditions and timing of acandidate's adoption, implementation and enforcement of all current EU rules (the'acquis') are negotiated and the rules are divided into35 different policy fields (chapters), including Chapter 16 Taxation 2 .A candidate country has to accept the acquis before joining the EU and make EU law part of its national legislation. Adoption and implementation of the acquis are the basis of the accession negotiations.
3 Member States must take all appropriate measures to ensure fulfilment of the obligations arising from the Treaty or from secondary legislation. They must facilitate the achievement of the Community's tasks and abstain from measures which could jeopardise the objectives of the Treaty: Article 10 TFEU (ex 5) 4 .The biggest challenge, however, is not only the adoption of acquis but its subsequent proper application following accession. Several of the issues facing our judicial practice and law enforcement are listed further below.
In the second place, in terms of sources of EU law 5 in the area of taxation, the main concepts and rules apply. Legal doctrine discriminates between three main groups of acts which comprise the so-called primary law and stand foremost in the hierarchy of EU legislation. These are the treaties creating the Union, the acts which amend those treaties and the treaties of accession of new member states. These are all conventional instruments, constituting classic international treaties.
Among the valid treaties are the Treaty on the Functioning of the European Union (TFEU) and the Treaty on European Union (TEU).The EC Treaty is an integral part of the legal system of the Member States and must be applied by their courts. Treaty provisions are capable of creating direct effects both vertically (between the state and individuals) and horizontally (between individuals). EU law consists of the founding treaties (the TEU and the TFEU) and the legal provisions based on the legislative powers delegated to the European Union by the founding treaties. The portion of EU law provisions that may have an effect on taxes is referred to asEU Tax Law.The Charter of Fundamental Rights of the European Union was adopted after entry into force of the Lisbon Treaty on 1 December 2009, and it was decided that the Union shall accede to the ECHR 6 . Human rights play an enormous role in tax cases. The scope of the Charter 7 , however, is limited to cases in which EU law is at issue according to Article 51.
The fundamental rights and the general principles of EU law are protected by the ECJ. Taxpayer rights relate to the main principles of EC law: proportionality; legal certainty; legitimate expectations; fair play; due care principle; protection against arbitrary laws/regulations; equal treatment; no discrimination; right to privacy; right to be taxed fairly; right to be trusted; right to move on right to equal treatment. At present, the issue of taxpayer's rights must be interpreted in light of the new trends, related to Transparency and Data Protection 8 .
The general principles of EU legislation not laid down in the Treaties should also be regarded as primary law. The Treaties expressly recognise the principle of protection of human rights (Article 6 TEU), the principle of non-discrimination (Article 18 TEU), the principles of subsidiarity (Article 5, para. 3 TEU) and proportionality (Article 5, para. 4 TEU), etc. Others, such as the principle of protection of legitimate expectations and the principle of legal certainty are inferred from the ECJ case-law. Regardless of whether laid down in the Treaties or inferred from legal practice, the general principles of EU law constitute primary sources which should not be contradicted by those standing lower in the hierarchy of sources, otherwise the latter may be repealed by the ECJ pursuant to Article 263 TFEU.
EC measures must not infringe the legitimate expectations of those concerned in the absence of overriding public interest(Legitimate expectations
9
).Measures should not exceed what is appropriate and necessary to achieve the objectives in question (Proportionality) 10 .Persons in similar situations should be treated alike unless differential treatment is objectively justified (Equality) 11 . According to the principle of proportionality, thecontent and form of Union action should not exceed what is necessary to achieve the objectives of the Treaties (Article  5 TEU) 12 . Administrative action must comply with the purpose of the law and must not deprive citizens of more than is necessary to achieve this purpose. It is unlawful to apply the law 'stringently' if this will bring about results that were not originally sought by the law. The principle of proportionality fulfils two main functions: it is used as a ground for review of Community measures and as a ground for review of national measures adopting and applying the measures of Community law.
When assessing compliance with the principle of proportionality, the following questions must be considered: whether the action taken is suitable to attain the purpose,and whether the measures of the action are necessary with view of the restrictions and disadvantages that must be sustained with view of attaining the purpose. The EC must act within the limits of the powers conferred on it by orbit.v1i1.16. .Currently, the EU does not use direct taxes for its own recourse collecting purposes.
The provisions of TEU and TFEU in the field of taxation are as follows: Article 4 TEU on Union loyalty (sincere cooperation); Article 18 TFEU prohibiting discrimination based on nationality; Article 21 TFEU on the right of EU citizens to freely move and reside in the European Union; Article 45 TFEU on the free movement of workers; Article 49 TFEU on the right of establishment; Article 56 TFEU on the freedom to provide services; Article 63 TFEU on the free movement of capital and payments; Article 107 TFEU prohibiting state aid; and Article 115TFEUon the authorization to issue directives(the only express measure available for the positive harmonization of direct taxes). [1996] 14 Under Art. 4(2)(a) TFEU, the Union and the Member States share competence in the area of internal market.
15 For further information on the VAT system, see: Terra, B., Kajus, J. (2018) In the third place, member states face a further challenge: the fight against irregularities and fraud related to public funds from the EU budget, both in terms of revenue and expenditure. VAT is part of the own resources of the Budget of EU (Article 311 TFEU and Council Decision of 26 May 2014 on the system of own resources of the European Union):a uniform rate of 0.3% is levied on the harmonized VAT base of each member state; the taxable VAT base is capped at 50% of gross national income (GNI) for each country for the period [2014] [2015] [2016] [2017] [2018] [2019] [2020] 22 .
In the context of the EU budget 23 , Article 325 TFEU applies. What exactly is an 'irregularity' according to valid European law? The main regulation providing legal definition of the term is Council Regulation (EC, Euratom) No 2988/95 of 18 December 1995 on the protection of the European Communities financial interests (in Article 1, para 2).The Convention on the protection of the European Communities' financial interests 24 also applies.EU countries must introduce effective, proportionate and dissuasive criminal penalties 25 to deal with fraud affecting the EU's financial interests. The Convention differentiates between fraud in regard to expenditure and revenue. Examples of fraud in respect of revenue include any intentional act or omission such as: the use or presentation of false, incorrect or incomplete statements or documents, which has as its effect the illegal reduction of EU budget resources; non-disclosure of information in violation of a specific obligation with the same effect; or the misapplication of a legally obtained benefit (for example, the misuse of legally obtained tax payments) with the same effect. Fraud is a type of irregularity.
The main factor differentiating an 'irregularity' from 'fraud' 26 is the element of deliberate intent: irregularity is a situation in which implementation rules (national law or EU law) are infringed; fraud is a situation in which implementation rules (national law or EU law) are intentionally infringed, with the infringement having a particular purpose -the obtaining of undue advantage.
According to Regulation No.2988/95,Article 4, para, 1 provides: 'As a general rule, any irregularity shall involve withdrawal of the wrongly obtained advantage'; Article 3, para1 provides: 'The limitation period for proceedings shall be four years as from the time when the irregularity referred to in Article 1 (1) was committed. However, the sectoral rules may make provision for a shorter period which may not be less than three years.'; Article 3, para 4 provides: "Member States shall retain the possibility of applying a period which is longer than that provided for in paragraphs 1 and 2 respectively.' a new EPPO 27 under enhanced cooperation. Council Regulation (EU) 2017/1939 establishing the EPPO under enhanced cooperation was adopted by the JHA Council of 12 October 2017 and entered into force on 20 November 2017. On 14 May 2018, the Netherlands notified its intention to participate in the EPPO's enhanced cooperation. Following a build-up phase of three years, the EPPO is envisaged to take up its functions by the end of 2020. The EPPO will be an independent and decentralised prosecution office of the European Union, with the competence to investigate, prosecute and bring to judgment crimes against the EU budget, such as fraud, corruption or serious cross-border VAT fraud. Currently, only national authorities can investigate and prosecute fraud against the EU budget, but their powers stop at national borders. The existing EU-bodies such as Eurojust, Europol and the EU's anti-fraud office (OLAF) lack the necessary powers to carry out criminal investigations and prosecutions.
In the fourth place, with regards to direct taxation, the current challenge at global, European and national level is the prevention of tax fraud, circumvention of tax laws and the restriction of practices associated with 'aggressive tax planning', requiring designated measures to reduce loss to national budgets through improvement of tax legislation and information exchange between the tax administrations of Member States. Member States must comply with the principles of the Code of Conduct for Business Taxation 28 , aimed at the elimination of harmful tax practices (Tsenova, 2017) .Administrative co-operation and mutual assistance 29 between Member States is aimed at ensuring smooth functioning of the internal market as concerns taxation and provide tools to prevent intra-Community tax evasion and tax avoidance. Since its adoption, the original Directive 2011/16/EU has been amended five times, with the aim of strengthening the administrative cooperation among Member States 30 . Member States are required to transpose the amendments of the Council Directive 2011/16/EU of 15 February 2011on administrative cooperation in the field of taxation and repealing Directive 77/799/EEC into national law, and to sign the multilateral Arbitration Convention. Bulgaria is a party to the EU Arbitration Convention (90/436/EEC) on the elimination of double taxation in connection with the adjustment of profits of associated enterprises, which provides that where the commercial or financial relations between two associated enterprises differ from those which would apply between independent enterprises, the profits of those enterprises should each be adjusted as appropriate to reflect the arm's length position. The Convention provides for disputes with fiscal authorities to be referred to an advisory commission, subject to waiver of rights of appeal under domestic law provisions. Several different initiatives have been developed and implemented in the course of the last few years which modify the elements and principles of familiar taxation systems, prompted by business globalisation, the common European market and trends in the business environment, caused by digitalisation. The first of these is the G20/OECD's Base Erosion and Profit Shifting (BEPS) Project 31 . This project provides for measures at global and European level. The BEPS project is the second major post-financial crisis effort at global cooperation relating to taxation. The first project, which was primarily inter-governmental, involved transparency 32 . The G20 and OECD recently initiated work on tax policy to achieve strong sustainable growth, which may become the next tax cooperation project. The BEPS Project will also give rise to significant reform in the field of treaties for the avoidance of double taxation (Penov, 1999) . Implementation of the BEPS project will be reflected on a global scale as it will cover more than 1,100 tax treaties.
Another such initiative is the global automatic information exchange system, created mainly for the needs of the USA Foreign Account Tax Compliance Act (FATCA), and the Multilateral Convention on Mutual Administrative Assistance in Tax Matters, joined by Bulgaria. The Convention includes the Common Reporting Standard (CRS) of the Organisation for Economic Cooperation and Development (OECD).
In order to respond to the abovementioned challenges and to share knowledge, the Bulgarian branch of the International Fiscal Association and With view of the above, it is no coincidence that the hottest topic among stakeholders is currently the issue of Tax Transparency. It raises a lot of questions, having in mind the different requirements at global, European and national level 34 .
The table below illustrates the measures undertaken at theECJ level and the EU level, and how these measures have been transposed into the national legislation. To be transposed
In the fifth place, as mentioned above, a huge challenge is how EU law will be applied by the separate member states, given the direct effect of EU Law and Rights and remedies. The discussion thus far has focused on the extent to which EU Law creates rights that are enforceable by individuals in their own national courts. Rights demand remedies. This issue raises the question of state liability in the case of infringements of EU law in the area of taxation and the procedural manner of imposing such liability. The principle of state liability in damages was held to be general in nature and to exist irrespectively of whether the EU norm which had been broken was directly effective or not. Liability could be imposed irrespective of which organ of the state was responsible for the breach: the legislature, the executive or the judiciary. The ECJ set out the criteria to determine when the state could incur liability. Thus, the ECJ ruled: Where a Member State acted in an area in which it had some measure of discretion, comparable to that of the EU institutions when implementing Union policies, the conditions for liability in damages must be same as those applying to the EU itself. The right to damages was dependent upon three conditions: the rule of law infringed must have been sufficiently serious; and there must have been a direct causal link between the breach of the obligation imposed on the state and the damage which was sustained by the injured parties 40 .
Bulgaria has accumulated experience and practice in the field of state liability in cases of infringement of EU law. In Bulgaria, the procedural rules of action with the closest effect are those set out in the State Liability for Damages Act (SLDA nd Division of the Supreme Administrative Court was initiated upon request of the Chairman of the Supreme Bar Council for the adoption of a joint interpretative decision on the following issues: 1) Which is the competent court to review claims based on Article 4, §3 TEU, which seek to enforce state liability for infringement of EU law? 2) Which is the applicable procedural rule of action for review of claims based on Article 4, §3 TEU? The proceedings under the above interpretative case were stayed by means of Decision dated 09.03.2017 until delivery of the decision of the ECJ under items 1 and 2 of case С-571/2016. The case before theECJ was initiated on the basis of a request for a preliminary ruling by Varna Administrative Court under administrative case No.560/2016. The request raises 8 questions, the first two of which relate to the handling of claims under Article 4, §3 TEU. As of present, the issue regarding the court competent to review claims under Article 4, §3 TEU and the procedure for hearing claims has not been resolved conclusively in practice and the decision under the initiated interpretative case, suspended at a later stage, is still pending.
In the sixth place, it is highly recommended that the experience of those states which acceded to the EU prior to 2004 and 2007 be used in the course of the negotiation period, including experience in the field of taxation, with view of their similar past and culture. Both positive and negative lessons must be taken into account. Work on projects financed through EU funds bring about a shift in thinking and discipline of behaviour, given the strict rules governing the preparation and implementation of such projects, while the exchange of experience and the transfer of knowledge, good practices and expert skills from other member states will serve as guarantee for quality. It is precisely through the financial instruments of cohesion policy 41 that economic, social and territorial cohesion takes place in the context of the main EU values, as laid out in Article 2 of the Treaty on European Union (TEU), as well asin the Preambles to the Treaty and to the Charter of Fundamental Rights of the EU.
In the seventh place, a huge challenge, not only for Candidate Countries, but also for Member States is compliance with the principle of the Rule of Law 42 ,not only in the field of taxation. The Rule of Law is the backbone of any modern constitutional democracy. It is one of the founding principles stemming from the common constitutional traditions of all the Member States of the EU and, as such, one of the main values upon which the Union is based.
It is no accident that the European Commission came up with the idea of tying the transfer of all funds (not only those under the cohesion policy) to the rule of law in its draft proposals for the next EU budget -the Multi-Annual Financial Framework, published on 2 May 2018 43 . The mechanism includes the requirement for an independent and effective justice system that would guarantee an effective fight against corruption and abuse while using EU funds, and an effective audit system. Compliance with the rule of law could be applied to all EU policies, but all financial conditionalities would have to be precise and propositional.
Last, but not least, the processes at global, European, regional and national level (not only in the field of taxation), brought about by the new economic and social realities,are increasingly dynamic. This is the place to highlight the priorities of the Bulgarian presidency of the Council of the EU in the area of Taxation. These priorities were outlined in a note 44 to the EU Council's High Level Working Party on Tax Issues. Union as of the date of accession, the acts adopted by the institutions prior to the accession are binding for Bulgaria and are applied under the conditions laid down in those Treaties and the Act itself. According to Article 19 of the said Act, the acts listed in Annex III thereto must be adapted as specified in that Annex. Item 4 'Taxation' of Annex III to Article 19 of the Act of Accession lists Sixth Council Directive and its various amendments. According to Article 53 of the Act of Accession, Bulgaria must put into effect the measures necessary for it to comply, from the date of accession, with the provisions of directives and decisions within the meaning of Article 249of the EC Treaty unless another time limit is provided for in the Act. These measures must be communicated to the Commission at the latest by the date of accession or, where appropriate, by the time limit provided for in the Act. The Act does not set out a time limit for the transposition of Sixth Council Directive which means that this should be effected at 1 January 2007, given the text of Article 53 of the Act of Accession.'
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The TSSC of 29 December 2005 provides general rules on tax liabilities, liable persons, tax controls, refund of overpaid or unduly paid tax amounts, related parties, methods of determining market prices, limitation periods, collection and execution, etc.
The Republic of Bulgaria adopted and to a considerable extent implemented theacquis in the field of taxation, and did not envisage any major problems with the entry into force of the relevant legislation nor its implementation by the date of accession.
There are however some cases where transitional periods or derogations were achieved.
In the second place, what is the current concept of Bulgarian legal doctrine? According to the generally accepted national legal doctrine tax relations (which are a type of financial legal relations) are covered by the first and fourth group of public relations which fall within the scope of regulation of financial law -those that arise from the distribution of national revenue through taxes, the inflow of funds to the budget and control 47 over this activity. They also relate to the correlation between the national financial system and that of the European Union.
In this respect, the National Legal Framework includes some basic articles of the Constitution of the Republic of Bulgaria (CRB).According to Article 5 (para. 1) of the CRB and Article 15 (para. 1) of the Law on Legislative Acts (LLA), a legislative act must conform to the CRB and to statutory acts of a higher rank. The CRB introduces the principle that taxes should be established by law (Penov, 2013) ; according to Article 60 (para. 1), 'Citizens shall pay taxes and duties established by law proportionately to their income and property'. Paragraph 2 of the same article introduces the second fundamental principle of tax law: all tax concessions or surtaxes must also be established by law. The purpose of the principle that taxes must be defined by law is to guarantee interference into the private dominion of taxpayers to the extent and in the manner required by public interest. Tax systems not created on the basis of law are anti-constitutional. By means of Decision No. 3/9 February 1996 under constitutional case No 2/1996, the Constitutional Court ruled that the principle that tax liabilities must be established by law extends to all elements determining the amount of the tax: the taxpayer, the tax base, the tax rate, etc. The provisions of Article 60 CRB clarify that the definition of a taxable person cannot be effected in an interpretative manner but solely through express statutory text."
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Other CRB provisions regulating taxation are: Article 84 (item 3), according to which the National Assembly is the body which establishes taxes and determines the size of state taxes -an exclusive obligation which it cannot delegate to the executive power; Article 85 (para. 1, item 4), according to which the National Assembly ratifies or denounces by law all international treaties which contain obligations for the treasury; Article 98 (item 12) -the President is the body which may cancel uncollectible debts to the State; Article 141(para.3) -the municipal council is the body which determines the size of local charges by a procedure, established by law.
Laws take the most prominent place among sources of tax law. Statutory rules related to the budget normally come into effect on 1 January of the respective year and their validity is equal to that of the budget act. The provisions of Article 16 (para. 3) of the Public Finance Act apply to tax laws and their amendments: 'No changes in taxes or compulsory insurance contributions, in terms of all 47 According to the Bulgarian National Audit Office Act § 1,p.11 AP: "Financial control" is any form of control related to management of public means and activities, carried out by specialized authorizations and procedures, including budget control, financial inspection control, tax control, customs control, etc. contain the definition of a permanent establishment, which follows the UN Model Convention. Treaty provisions prevail over domestic law provided that the treaty is duly ratified, entered into force and officially promulgated inthe State Gazette. According to Article 5 (para. 4) of the Constitution, International treaties which have been ratified in accordance with the constitutional procedure, have been promulgated and have come into force with respect to the Republic of Bulgaria are part of the legislation of the State. They have primacy over any conflicting provisions of the domestic legislation. This rule applies to international conventions as well.
Customary law and the case law of national courts are not, as per generally accepted tax doctrine, sources of tax law in terms of public legal relations, but their decisions play an important role for law enforcement, i.e. in the choice of project funding models complying with legislation in the field of state aid, as well as for the formulation of de lege ferenda proposals. In this respect, the rulings of the Supreme Administrative Court declaring the nullity of by-laws, and the decisions of the Constitutional Court on the constitutionality of certain statutory rules or actshave an important role. The interpretative decisions of the Supreme Court of Cassation and the Supreme Administrative Court are mandatory and several of them are mentioned in the present study.As mentioned above with regards to the ECJ case law, a source of EU law are only those court acts or series of acts which give rise to, amend or terminate the effect of statutory norms."
In general, the structure of the Bulgarian tax system can be illustrated as follows (Ministry of Finance, 2018): Revenue authorities have certain powers laid down in the Tax and Social Security Procedure Code and substantive tax laws. Their legal capacity is expressed in their competence as a sum of powers assigned to them by law. The powers of a revenue authority and a public enforcement authority are laid down in the National Revenue Agency Act and the Tax and Social Security Procedure Code, with municipal administration officers (Article 4 of the Local Taxes and Fees Act) and customs authorities (Article 104 of the Excise Duties and Tax Warehouses Act) also being treated as revenue authorities.
Conclusions
Bulgaria has accumulated invaluable experience in the application of EU Tax Law in the area of Direct and Indirect Taxation. The resulting best practices can be transferred to all possible areas of cooperation: administrative; academic; judicial; business. In this respect, the European Union's Instrument for Pre-Accession Assistance (IPA)could make a major contribution and provide support in the accession process for: development of administrative capacity of tax authorities; regional partnership and exchange of best practices for the development of legal, institutional and methodological frameworks for the tax system and tax control and prevention of fraud; enhancing the competitiveness of the national economy, strengthening its ability to withstand the competitive pressures of the single market, reducing disparities; compliance with accession requirements not only in the area of taxation. We should not forget that the Western Balkans countries need a clear European perspective and connectivity among them and with other Member States. Academic circles may playa very crucial and strategic role in this process. The Bulgarian Presidency works purposefully for return of the topic of the Western Balkans on the EU agenda, and has taken responsibility and raised these issues for discussion, outlining the measures for their overcoming. The implementation of the Rule of Law in the area of tax law and taxation creates trust among the Member States. 
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